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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO - Cincinnati Division
HUNTER DOSTER, et. al. : Case No.: 1:22-cv-00084

Plaintiff

V.

Hon. FRANK KENDALL, et. al.
Defendants

RESPONSE TO GOVERNMENT’S BRIEF REGARDING CLASS-WIDE
PRELIMINARY INJUNCTIVE RELIEF

1. Introduction

This Court entered a simple, straightforward Order: “Defendants are ORDERED to file a
supplemental brief, no later than July 21, 2022, and no more than ten (10) pages in length
identifying why this Court should not grant a class-wide preliminary injunction.” (Doc # 72,
PAGEID # 4469). Presumably, this Court’s Order regarding supplemental briefing was
prompted by its question “as to whether any significant change precludes extending the current
preliminary injunction to include all Class Members.” (1d., PAGEID 4467). Sifting through the
30 pages Defendants filed in opposition, it is apparent that nothing has significantly changed.
Rather, Defendants’ opposition serves to validate the initial preliminary injunction.

What is new, though, is that Defendants no longer hide the fact that they believe this
Court should stay in what they perceive to be its lane. (Doc # 47). That is because Defendants
have already judged their vaccine mandate order to be lawful, and they have made it
unequivocally clear that any further decision . . . should be left to the military chain of
command, and the Legislative and Executive branches.” (Doc # 73-1, PAGEID # 4499-4500).

As the Court can see, nothing regarding the necessity of a preliminary injunction has changed.
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Unless enjoined, Defendants will continue to flagrantly violate the Religious Freedom
Restoration Act and the First Amendment.

Plaintiffs, through Counsel, now provide this further response to Defendants’ Brief
[DE#73] regarding class-wide preliminary injunction relief. Almost all the issues raised by
Defendants have been extensively briefed. [DE#13, 21, 30, 39, 46, 53, 56, 60]. We begin by
incorporating that briefing and evidence previously submitted by reference.

2. The Class-wide Injunction Does Not Interfere with Ongoing Legal Proceedings

Defendants argue that the class certification here conflicts with other cases and rulings
that found that those Defendants could substantially burden the religious freedom of service
members, and they make the claim that having conflicting rulings is a good thing. Nothing could
be further from the truth. First, avoiding conflicting rulings on identical facts and law is
generally the point of class actions and certifications. City of North Royalton v. McKesson Corp.
(In re Nat'l Prescription Opiate Litig.), 976 F.3d 664, 674 (6th Cir. 2020) (“Rule 23 permits
litigation classes primarily for the purposes of aggregating and adjudicating common claims for
trial, which can avoid conflicting judgments in individualized proceedings and can more
efficiently resolve the claims of the class through a single lawsuit.”)

Second, to avoid the risk of inconsistent rulings in other class actions, some courts have
excluded from the class persons who bring individual claims. Here, if the Court desired, it could
exclude from the Class those who are pursuing individual actions. ! Vidal v. Wolf, 501 F. Supp.

3d 117, 136-137 (NYED 2020). Courts have wide discretion to modify the definition of a class.

! The Court could exclude such individuals from the Class with the following additional language, which would
have the effect of giving persons a reasonable opportunity to cease or stay in progress actions: “Excluded from the
class is ... or (ii) is deemed to have opted out, by asserting and maintaining a claim as a named or identified plaintiff
(and not as a member of a class or a putative class) under RFRA or the First Amendment against the Government in
relation to the vaccination mandate, in an action that is still pending on or after September 30, 2022, not inclusive of
this action, or actions that are stayed pending final adjudication of this action.”
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Powers v. Hamilton County Pub. Defender Comm'n, 501 F.3d 592, 619 (6th Cir. 2007) (“district
courts have broad discretion to modify class definitions™).

3. Plaintiffs Have Met the Evidentiary Burden on Threshold RFRA Elements

This Court already found that Plaintiffs met their evidentiary burden under RFRA.
However, we address Defendants’ most recent attempt to argue that they have not substantially
burdened Plaintiffs’ sincerely held religious beliefs in light of the newest COVID-19 vaccine to
receive emergency use authorization, Novavax. Specifically, Defendants falsely claim that
Novavax is not morally problematic for those who object to vaccines which have a connection to
aborted fetal tissue and they cite to Novavax’s self-serving and false public statements that its’
product has no connection to aborted fetal tissue. The evidence is clear and admitted by
Novavax itself: aborted fetal tissue was used to test its vaccine.?

Defendants next argue that Novavax will not be religiously objectionable to everyone
who has an aborted fetal cell objection. We acknowledge that service members who do not have
an objection to vaccines tested on the cell line from an aborted child, and have no other religious
objection to Novavax, can receive this vaccine without violating their religious beliefs when it is
soon available, and FDA approved.?® Defendants also fail to recognize that Plaintiffs and class
members who have since gotten a vaccine (like Lts. Ramsperger and McCormick), or will do so

as this case progresses, still require ongoing relief to prevent Defendants from punishing them

2 https://wng.org/roundups/pro-lifers-question-novavaxs-fetal-tissue-claim-1655411473 (last visited 7/22/2022);
https://personhood.org/2022/02/22/yes-novavax-used-hek293-an-aborted-fetal-cell-line/ (last visited 7/22/2022);
https://www.lifesitenews.com/opinion/novavax-covid-jab-linked-to-aborted-fetal-cells-through-laboratory-testing/
(last visited 7/22/2022); see, also, Declarations of Plaintiffs, DE#30-4 through DE#30-20.

3 As an aside, for those Plaintiffs and class members whose only objection is the connection to aborted fetal cells
(which is, admittedly, the vast majority), it is appearing more likely every day that a vaccine may come to market in
the next 6 months that will alleviate those concerns.  https:/ir.ocugen.com/news-releases/news-release-
details/ocugen-announces-fda-removes-clinical-hold-phase-23-clinical (last visited 7/22/2022). Thus, and contrary
to the misrepresentation contained throughout Defendants’ pleadings, Plaintiffs with those specific religious
objections truly seek only a temporary exemption.



https://wng.org/roundups/pro-lifers-question-novavaxs-fetal-tissue-claim-1655411473
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for their past non-compliance due to their religious beliefs. Ramsek v. Beshear, 989 F.3d 494,
500 (6™ Cir. 2021) (declining to find claims moot because of possibility of prosecution for past
non-compliance).

Finally, Defendants claim that Plaintiffs must provide further evidence that every
member of the class had his or her religious beliefs substantially burdened. But this ignores the
dispositive evidence that a Chaplain has already confirmed the sincerity and substantial
burdening of beliefs of each service member the Court defined as a class member.

4. Less Restrictive Means are Available for All Class Members

Defendants argue that “least restrictive means” is not the same for everyone, and this
requires a close, case-by-case adjudication of the facts in each individual case. We disagree.
Defendants’ own evidence establishes they systemically denied every religious accommodation,
other than a handful granted to servicemembers at the end of their term of service, without even
considering the various less restrictive means that are available. [DE#30-2, Transcript with
Government admission about religious accommodations].

It bears noting that this burden, proving less restrictive means are not available, falls on
Defendants.  “[N]arrow tailoring requires the government to show that measures less
restrictive of the First Amendment activity could not address its interest in reducing the spread of
COVID.” Tandon v. Newsom, 141 S. Ct. 1294, 1296-1297 (2021) (emphasis added). “Where the
government permits other activities to proceed with precautions [as the Air Force does here], it
must show that the religious exercise at issue is more dangerous than those activities even when
the same precautions are applied.” Id. (Emphasis added). “Otherwise, precautions that suffice for
other activities suffice for religious exercise too.” Id. In enacting RFRA, Congress “expressed its

clear understanding that the heightened standard of review” (closely scrutinizing Government
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action) applies to the military. Singh v. McHugh, 185 F. Supp. 3d 201, 218 (D.D.C. 2016) (citing
House and Senate reports).

Sifting through all its proof compels the conclusion that Defendants wholly fail to meet
their burden under Tandon. At no point in its submissions do Defendants prove that a military
member who does not receive a vaccine due to a religious objection is a greater risk to the
military mission than someone who does not receive a vaccine due to a medical or administrative
reason. Logically, Defendants could never meet their burden as the risks would always be the
same. Once, again, nothing has changed.

“Risks of contagion turn on [the failure to receive the vaccine]; the virus does not care
why they [did not do so]. So long as that is the case, why do the orders permit people who [have
medical or administrative exemptions to avoid the requirement, but not permit religious
exemptions]”? Maryville Baptist Church v. Beshear, 957 F.3d 610, 615 (6™ Cir. 2020). When
applying a parallel statute that “mirrors RFRA” in the prison context, the Supreme Court
unanimously rejected a similar request for “a degree of deference that [wa]s tantamount to
unquestioning acceptance.” Holt v. Hobbs, 574 U.S. 352, 357, 364 (2015). Instead, the Court
applied strict scrutiny to hold that the prison’s failure to provide a religious accommodation
violated the statute. Id. at 369-70. Holt provides the proper framework for resolving RFRA
claims against the military. Singh, 185 F. Supp. 3d at 221-22.

In Dahl v. Bd. of Trustees of W. Mich. Univ., 15 F.4th 728 (6th Cir. 2021), as here, the
defendant “requires [persons] to be vaccinated against COVID-19, but it considers individual
requests for medical and religious exemptions on a discretionary basis. [Plaintiff] applied for
religious exemptions. The [defendants] ignored or denied their requests...” I1d. And, to be clear,

in Dabhl, it was not even the denial of an educational benefit, a scholarship, or even membership
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on a particular sport team but, instead, merely the denial of participation in team sport activities.
Id. In contrast, the consequences to Plaintiffs and the Class here are far more severe.

In other words, Defendants’ own evidence establishes they have not engaged in this very
analysis in handling these adjudications of religious exemptions. Their own evidence also
establishes that their medical and administrative exemptions are not confined to any position,
career field, or duty location. Those favored exemptions were granted for service members
throughout the Air and Space Force. For example, any pregnant Air Force member receives an
exemption, no matter her assignment or duty station. Plaintiffs also adduced evidence that the
unvaccinated Air Force members and their unites were able to accomplish its mission for the past
year (and prior to that). [DE#30-4 through DE#30-20]. Defendants do not refute this evidence.

“But wait,” say Defendants — their favored medical and administrative exemptions are
allegedly temporary, while they claim Plaintiffs seek permanent exemptions. This is false.
Plaintiffs’ position, which they have been clear about from the start, is that they all seek
temporary exemptions.  And, Air Force Instruction 48-110 only allows temporary
accommodations for religious and administrative exemptions.* FDA approval of Covaxin, for
instance, is likely to result in a number of the original 18 Plaintiffs and the Class receiving the
vaccine once it becomes available to them. Unfortunately, that is not something that Plaintiffs
control. Rather, ironically, it is solely within the control of the Government and FDA regulators.

Lastly, Defendants’ own internal guidance for their medical personnel does provide for

permanent medical exemptions from the COVID-19 vaccine.®> Their guidance demonstrates that

4 https://static.e-publishing.af.mil/production/1/af_sg/publication/afi48-110/afi48-110.pdf (at 12-6) (“For the Air
Force, permanent exemptions for religious reasons are not granted; the MAJCOM commander is the designated
approval and revocation authority for temporary immunization exemptions.”).

5 See attached COVID-19 Vaccine Exemptions Guidance for AFMS Medical Personnel and COVID-19 mRNA
Vaccine Provider Medical Exemption Guidance 11 SEPT 2021 allowing permanent medical exemptions.


https://static.e-publishing.af.mil/production/1/af_sg/publication/afi48-110/afi48-110.pdf
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Defendants have also chosen to disregard the same CDC guidance which they purport to base
their compelling interest on when it comes to certain medical exemptions they are granting.® The
disparate treatment is blatant.

5. Equities and Public Interest Strongly Favor a Class-Wide Injunction

Defendants argue that granting a preliminary injunction to the class would . . . amplify
harm ‘across the Force, creating significant and irreparable harm in good order and discipline,
force health protection, and military readiness; seriously endangering the Department of the Air
Force’s ability to decisively execute its mission.”” (Doc # 73-1, PAGEID # 4482).
Nevertheless, they fail to cite one instance of how the Air and Space Force has been harmed by
these same unvaccinated Airmen (now class members) for the past two years. Notwithstanding
this, for 10, now going on 11, months, these same class members have been unable to travel,
attend required schooling, and deploy. Not because they were physically unable to travel or
deploy, but because Defendants made the decision to treat their unvaccinated Airmen this way
once vaccines became available. (Doc # 73-1, PAGEID # 4480). It is not surprising then that Lt.
Gen. Schneider cannot cite a single example of this alleged irreparable harm in his 18-page

declaration.” The class he references that would cause this serious endangerment to the Air

Specifically, Defendant’s documents state, “The benefits of vaccination in pregnancy against COVID-19 outweigh
the risks.” However, Defendants have decided that pregnant women qualify for a temporary medical exemption,
while granting no requests for an accommodation for those who seek a religious accommodation.

61d.

7 Plaintiffs note that although not needed here, there is a large and growing body of evidence that unvaccinated
individuals who have had COVID-19 are far more protected than those who are vaccinated with 1 dose of J&J or 2
doses of an mRNA vaccine. So, it is unsurprising that Lt. Gen. Schneider cannot cite a single example of harm. See,
also, Effects of Previous Infection and Vaccination on Symptomatic Omicron Infections, New England Journal of
Medicine, Altarawneh, et. al., June 15, 2022, https://www.nejm.org/doi/full/10.1056/NEJM0a2203965 (last visited
7/25/2022).

Protection of prior natural infection compared to mRNA vaccination against SARS-CoV-2 infection and severe
COVID-19 in Qatar — “Natural infection was associated with stronger and more durable protection against infection,
regardless of the variant, than mRNA primary-series vaccination.”
https://www.medrxiv.org/content/10.1101/2022.03.17.22272529v1 (last visited 7/25/ 2022)



https://www.nejm.org/doi/full/10.1056/NEJMoa2203965
https://www.medrxiv.org/content/10.1101/2022.03.17.22272529v1
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Force mission accounts for less than 2% of the entire Air and Space Force based on Lt. Gen.
Schneider’s numbers, spread out over and between hundreds of thousands of other service
members.® Given that the Air and Space Force has systemically been driving out or coercing
religious believers to accede to its vaccination requirement in the face of sincerely held religious
beliefs, the actual numbers at this point are likely far less than that.

As this Court has already concluded, . . . the limited scope of this preliminary injunction
will not cause substantial harm to the Air Force because ‘[Plaintiffs’] religious-based refusal to
take a COVID-19 vaccine simply isn’t going to halt a nearly fully vaccinated Air Force’s
mission to provide a ready national defense.”” Doster v. Kendall, --- F. Supp.3d ---, 2022 U.S.
Dist. LEXIS 59381 at 48 (SDOH 2022). (citing Air Force Officer v. Austin, --- F. Supp.3d ---,
2022 WL 468799, at *12 (NDGA 2022)). The continued preservation of Constitutional rights is
always in the public interest and here it is no different. (Dahl v, 15 F.4th 728 at 736, “it is always

in the public interest to prevent the violation of a party’s constitutional rights.”).

SARS-CoV-2 Naturally Acquired Immunity vs Vaccine-induce Immunity, Reinfections versus Breakthrough
Infections: a Retrospective Cohort Study — “Naturally acquired immunity confers stronger protection against
infection and symptomatic disease caused by the Delta variant of SARS-CoV-2, compared to the BNT162b2 two-
dose vaccine-induced immunity.” https://pubmed.ncbi.nlm.nih.gov/35380632/ (last visited 7/25/ 2022)

Effects of Previous Infection and Vaccination on Symptomatic Omicron Infections — “The effectiveness of previous
infection alone against symptomatic BA.2 infection was 46.1% (95% confidence interval [CI], 39.5to 51.9). The
effectiveness of vaccination with two doses of BNT162b2 and no previous infection was negligible (—1.1%; 95%
CI, —7.1 to 4.6), but nearly all persons had received their second dose more than 6 months earlier... Previous
infection alone, BNT162b2 vaccination alone, and hybrid immunity all showed strong effectiveness (>70%) against
severe, critical, or fatal Covid-19 due to BA.2 infection. Similar results were observed in analyses of effectiveness
against BA.1 infection and of vaccination with mRNA-1273.”
https://www.nejm.org/doi/pdf/10.1056/NEJMo0a2203965%articleTools=true (last visited 7/25/ 2022)

Duration of immune protection of SARS-Cov-2 natural infection against reinfection in Qatar — “Effectiveness of
primary infection against severe, critical, or fatal COVID-19 reinfection was 97.3% (95% CI: 94.9- 98.6%),
irrespective of the variant of primary infection or reinfection, and with no evidence for waning.”
https://www.medrxiv.org/content/10.1101/2022.07.06.22277306v1.full.pdf (last visited 7/25/ 2022)

8 “Similarly, an injunction expanded to apply to 10,000 or more service members. . .” and “As of March 14, 2022,
the Department of the Air Force had approximately 501,00 uniformed Service members - . . .” Doc # 73-1, PAGEID
# 4490, 4493.


https://pubmed.ncbi.nlm.nih.gov/35380632/
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6. Response to Defendants® Arguments About Ambiguities in the Class Definition
and the Scope of Injunctive Relief.

We agree with Defendants that questions and disputes have arisen concerning the
definition of the class, and the scope of relief, and that clarification of those issues will inure to
everyone’s benefit.

a. Class Definition

We submit that, for clarification purposes, the Court modify the class definition as

follows:

All active-duty, active reserve, reserve, national guard, inductees, and appointees of the
United States Air Force and Space Force, including but not limited to Air Force Academy
Cadets, Air Force Reserve Officer Training Corps (AFROTC) Cadets, Members of the
Air Force Reserve Command, and any Airman who has sworn or affirmed the United
States Uniformed Services Oath of Office or Enlistment and is currently under command
and could be deployed, who: (i) submitted a religious accommodation request to the Air
Force from the Air Force's COVID-19 vaccination requirement, where the request was
submitted or was pending, from September 1, 2021 to the present; (ii) were confirmed as
having had a sincerely held religious belief substantially burdened by the Air Force's
COVID-19 vaccination requirement by or through Air Force Chaplains; and (iii) either
had their requested accommodation denied or have not had action on that request.
Excluded from this definition shall be any person within the above class who: (i) opts out,
by delivering notice to the Government and Class Counsel in writing of their election to
opt out, by electronic mail addresses to be filed with Court.?

b. Scope of Preliminary Injunctive Relief

We do agree with Defendants that the scope and language of the injunction should be

clarified. We suggest that it be addressed as follows:

Defendants, and their officers, agents, servants, employees, and attorneys, and other
people acting in concert or participation with them, who receive notice of this preliminary
injunction, are PRELIMINARILY ENJOINED from: (i) taking, furthering, or continuing

% This would allow individuals who wish to be separated and have “had enough” of the Government’s bad faith to
voluntarily separate. We recognize that the Government’s bad faith and illegality have not gone unnoticed by
America’s youth, but if a member wants to opt out and exit the service, we understand.
https://www.nbcnews.com/news/military/every-branch-us-military-struggling-meet-2022-recruiting-goals-officia-
rcna35078 (last visited 7/22/2022).
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any disciplinary or separation measures against the members of the Class for their refusal
to receive the COVID-19 vaccine, while keeping in place the current temporary
exemption; such disciplinary or separation measures include, but are not limited to,
“adverse administrative actions, non-judicial punishment, administrative demotions,
administrative discharges, and courts-martial;” for the benefit of Defendants, this
includes continuing any administrative separation or punitive processes or initiating the
same. However, if there are any court-martials that are in process with members in
which the members have been sworn or a witness having been sworn such that jeopardy
has attached, those actions shall be stayed, and the Government shall provide notice to
this Court of a listing of any such actions within 7 days for further consideration or
resolution of this issue;'° (ii) Defendants shall not place or continue active reservists on
no points, no pay status for their refusal to get vaccinated for COVID-19 due to their
sincerely held religious beliefs; and (iii) Defendants shall not refuse to accept for
commissioning or enlistment any inductee or appointee due to their refusal to get
vaccinated for COVID-19 due to their sincerely held religious beliefs. Further, Members
who submitted requests for religious accommodation may cancel or amend previous
voluntary retirement or separation requests or requests to transfer to the Air Force
Reserve. Nothing in this Order precludes the Department of the Air Force from
considering vaccination status in making deployment, assignment, and other operational
decisions.

7. Conclusion

This Court asked Defendants to identify why this Court should not grant a class-wide
preliminary injunction. In response, Defendants made the case for why this Court should do so;
in any event Defendants failed to bring to the Court’s attention any changed circumstances
despite this Court’s specific request. Instead, things are the same. There is no evidence
Defendants have abandoned their policy of denying every religious accommodation request,
except for those at the end of their term of service. Defendants have not demonstrated that they
ceased favoring medical and administrative exemptions, which would make the questions closer.
Instead, Defendants inform the Court they have judged their vaccine mandate to be lawful, so
they can continue to violate the United States Constitution and federal statutory law.

Preliminary class injunctive relief should be granted.

10 Plaintiffs do not believe that there are any such actions at this time.

10
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Respectfully submitted,

/sl Christopher Wiest /s/Aaron Siri
Christopher Wiest (OH 0077931) Siri Glimstad, LLP
Chris Wiest, Atty at Law, PLLC Aaron Siri (admitted PHV)
25 Town Center Blvd, Suite 104 Elizabeth A. Brehm (admitted PHV)
Crestview Hills, KY 41017 Wendy Cox (admitted PHV)
513/257-1895 (c) 200 Park Avenue, 17th Floor
859/495-0803 (f) New York, NY 10166
chris@cwiestlaw.com (212) 532-1091 (v)

(646) 417-5967 (f)
[/s/Thomas Bruns aaron@sirillp.com

Thomas Bruns (OH 0051212)

Bruns Connell VVollmar Armstrong LLC
4555 Lake Forest Drive, Suite 330
Cincinnati, OH 45242
tbruns@bcvalaw.com

513-312-9890

Attorneys for Plaintiffs

CERTIFICATE OF SERVICE
| certify that | have served a copy of the foregoing by CM/ECEF, this 25 day of July, 2022.

s/ Christopher Wiest
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