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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
X

In the Matter of the Application of
PHILOMENA BRENNAN,

Petitioner, Index No. 112877/09
Motion Seq. No. 001
For An Order and Judgment Pursuant to Article 78 of
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Petitioner Philomena Brennan, a tenured teacher, commenced this Artlcle 78
proceeding against the New York City Department of Education (DOE) seeking to have her
name removed from the DOE’s Ineligible/Inquiry List, as the basis for the listing was a
criminal complaint against her that was long ago dismissed. In addition, Ms. Brennan seeks
to compel the DOE to allow her to withdraw the resignation she submitted when the
criminal charges were first filed. The DOE has moved to dismiss, contending that
petitioner's challenge to the listing is time-barred. With respect to the resignation issue, the
DOE has sought dismissal for failure to state a cause of action, alleging that no
administrative decision exists on that issue for this Court to review and that Ms. Brennan
must pursue contractual remedies under her collective bargaining agreement before
coming to court.

The-background facts are set forth in this Court's May 12, 2010 interim decision and

will be briefly reviewed here.




At the time in question, the spring of 2006, Ms. Brennan was working as a full-time
teacher at Frederick Douglas Academy in Brooklyn. Toward the end of the school year,
the principal Tamika Matheson advised Ms. Brennan that she was giving her an
unsatisfactory rating, the first she had ever received. Following their discussion, Ms.
Brennan formally resigned from her teaching position, but she thereafter did some
substitute teaching.

Some years later, having decided to take steps to withdraw her resignation, Ms.
Brennan returned to the school on January 30, 2009 to Speék with the principal. According
to Ms. Brennan, she saw the principal and was escorted to her office and told to wait.
About ten minutes later she was arrested, handcuffed and charged with the misdemeanor
of trespass and the violation of harassment. In accordance with the rules, Ms. Brennan
promptly reported the arrest to the DOE.

Due to the arrest, Ms. Brennan was placed on the DOE’s Ineligible/Inquiry List,
making her ineligible for rehire or for a teaching assignment. Six months later, on June 10,
2009, all criminal charges were dismissed against Ms. Brennan. Within a day or so, Ms.
Brennan formally requested that the DOE remove her name from the Ineligible/Inquiry List
based on proof of that dismissal, but despite some follow-up meetings, she received no
response to her request. She commenced this proceeding in September 2009; as of
May 12, 2010 when oral argument was held, Ms. Brennan had still not received a decision
on her request to be removed from the List. Nor had she been able to withdraw her
resignation.

Following oral argument, this Courtissued an interim decision dated May 12 denying
the DOE’s motion to dismiss the proceeding as time-barred. The Court further directed the
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DOE to promptly determine Ms. Brennan's request to have her name removed from the
Ineligible/inquiry list and to appear again on July 7, 2010 for further argument.

On July 7, counsel for the DOE appeared with a copy of an undated letter
addressed to Ms. Brennan and signed by Santiago Taveras, |A Deputy Chancellor
Teaching and Learning (as designee for Joel I. Klein, Chancellor). The letter is brief,
consisting of only two sentences. In it, Deputy Chancellor Taveras indicates that he has
carefully considered the matter and “determined to sustain the recommendation regarding
removal of [Ms. Brennan’s] name from the Invalid/Inquiry List."

While the letter does not include an effective date, it can only logically be construed
as having an effective date of June 11, 2009, the date when Ms. Brennan applied to have
her name removed from the Ineligible/Inquiry List based on the dismissal of the criminal
charges. As no legal basis existed for keeping Ms. Brennan’'s name on the List after that
point, the DOE should have acted promptly to remove the name so Ms. Brennan could be
considered for rehire as a substitute teacher.

Somewhat more complex is Ms. Brennan's request for relief based on her failed
attempts to withdraw her resignation as a full-time teacher. Ms. Brennan was not eligible
to withdraw her resignation until her name was removed from the Ineligible/Inquiry List.
Now that that has been accomplished, she may apply to withdraw her resignation by
following the set DOE procedures, whatever they may be. As respondent correctly argues,
no DOE decision exists determining that issue for this Court to review in this proceeding.
Therefore, that part of petitioner's request for relief is premature, and the DOE’s cross-
motion to dismiss that claim for failure to state a cause of action is granted. As no other
issues are extant, no further submissions or appearances by either party are necessary.
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Accordingly, it is hereby

ORDERED that respondent’s cross-motion to dismiss this proceeding as time-
barred is denied in accordance with this Court’'s May 12, 2010 interim decision; and it is
further

ADJUDGED that the petition is granted insofar as it requests the removal of the
name of Philomena Brennan from the Ineligible/Inquiry List maintained by respondent New
York City Department of Education, effective June 11, 2009; and it is further

ORDERED that respondent’s cross-motion to dismiss petitioner's claim regarding
the withdrawal of her resignation as a teacher is granted, and that claim is dismissed
without prejudice and without costs or disbursements to either party.
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